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Re: Constitutionality of H. B.
858, S50th Legzislature, rela-~
tive to delingueat parents.

Your request for an opinion upon the above sub-
Jeat matter is as follows:

"] em herewith enclos%:g a ¢opy of a nill,
being known as Meuse Bill s With four amend-
ments, which has to 40 with defining delinguent
pnmi.; providing thet delingquent parents are
guilty of misdemeznor and presexibing a penslty.
A question bas been raised ag to the constita-
tionality of this proizsod legisletion. As
Chairmen of the Judiolary Committee, it has been
suggested that I refer this bill to you for an
opinion ag to its conatitutiomality.

"It ccours t0 She writer that the bill as
sghnitted is a little bit looaely drawn in at- -
tenpting to define a criminal offense. You will
note that {t says: ‘'who falls or omits to exer-
ciase ressonshle d4iligence in the contyrel of suech
child.' It oecours to the writer that the gues-
tion of 'reasonable diligence' when a ori 1
offense or penalty ia soucht to be defined should
be a little more expliecit. It further provides:
't * % who falils or omitz to exercise ressonable
diligence to prevant susch ohild from hesoming de-
linguent in morals or integrity are gullsy of
juvenile delinquensy.’
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"As to this quotation we believe that the
offense 1s not sufriciently defined and nade cer-
tain. It further provides ' *** and wiho shell
wilfully permit sush ohild to sssoeiate with
vicious or immoral persons or persons who are
oriminels,” It appears to us that this oleuse
would necessitate a definition of 'vigious or
immorel persons' with such certeinty that the
person charged would know who vieious and Iimmoral
persons are., We think further that theose "who
are eriminels', - that it should certainly say:
'who !%2;&25&1 permite sueh chila to szsveiets
with vielous or immorsl persons or persons who
are oriminais.’

*The bill further provides: ' % % % pp
pemit such ohiléd to wender the streets in 1dle~
ness or to vecome & habitmal truant from schoel.'
It oceurs to us that if such olause is suffl-
clently ocertain, whioh we herdly belisve it 1is,
it certainly should provide that the parent should
tknowingly! pemmit the child to do these things."

We have carefully exsmianed House Bill No, 832 which
scoompanied your request ~ title &nd body. The title te the
Bill is good, and commendably short. We find no fault with it,
Nor is there suy constitutional or stetatory viase in the body
of the Eill. -

%e thenk you for your oritieal analysis of the Bill
ag to its legal sufficiency. It haes heen helpful to us. How-
ever, the points as to phrasing suggested by you go to the ner-
1ts of the Bill rather than ot 1%s validity. Ia other woxds,
it is merely a question of the resl intemtion of the Legislature
as t0 what tkey want to make an offense, i.e., whether they want
to meke the iatent sot of the parent an offenses, or the
fa e OF B regerd to proper safeguarding of the child,
anconditionally an offense.

cprbus Jaris Seaundum, Vol. 328, Sectionfao, dealing
with the title CRIMINAL LAW, hag this to sey:

"By the express tems of a statute gullty
fnowledge 1a sometimas made an assential in-
aredient of the offense, as vhere it requires
the aet to bs done .‘imowingly', eto. On the
other hand, the Leglglature may forbid the
doing of or the rajlure to 4o an act and make
its commission or omission eriminel without
regard to the intent or knowledse of the doer,
and if such lesislative intentlon snpeers the
courts must give it effeat, and in suoch csses,
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the doing of the inhibited act constitutes the
oxime, and the moral turpitude or purity of the
motive by which it was prompted, and knowledge
or ignorance of its oriminsl character, are im-
material oiroumstances on the question of gullt;
such legislation is enasoted and 1s sustained,
for the moat part, on grounds of necessity,

and is not violative of the federal constitu-
tionb ¥ ¥ '."

Pappas v. State, 188 S. W. 528, by the Supreme
Court of Tennesgee, fdeclares:

"It being clear that in statutory offences
a oriminal intent or fraudulent intent is not
always essential, it 1s equally clear that whether
the soienter is & material element of the orime
or not must be determined by the lenguage used
by the Legialature in definling the offense.

"In the statute under consideration the
wordg 'wilfully' or *knowingly' are nowhere to
be found. These are the usual words used by
the law-making power when it is contemplated
by them that the intention of the person vio-
lating the statute should be sonsidered as the
material elexent."

In Texas Liquor Control Board v. Duvall, 190 3. ¥W.
(24) 820, a oase of cancellation of a licenae for employing a
minor less than 16 years of age, it is saild:

"The prohibited act of employing a minor
in & position fraught with temptations that may
lead to & 1life of dissipation, is declared in
unquelified terms, unrelieved by eany language
{mporting that knowledge of the age of the
minor, or that either good falth or intent
was an element of the offense. In authoriz-
ins the cenocellastion of a lloense for the
sporadic sale of beer to a person under
twenty-cne years of age, the seame Article
of the statute, in 3ubd. l(a), provides that
sucsh gsale must be knowingly made; but with
reference to the offense of greater enormlity,
that is, of employing & minor in s buasiness
where he is constantly, day after day, ex-
posed t0 & temptation that may result in his
beooming an inebriste, no such gqualifying
langusge is Tound.
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"This construotion of the statute is
in line with that given similar statutes,
not only by our gourts but by aourts the
sountry over. In Peagock v. Limburger, 9%
Tex. 258, 66 S. W. 764, our Supreme Court
answering certified question, held that a sale
of liquor to a minor constituted a breaech of
the dealer's bhond, whether the acller knew
the faot of minority or mot, * * *.»

SUMMARY

House Bill 532, S0th Leglslature, oreat-
ing the offense of delinquensy of parent, make-
ing it an offense by one "who fails or anitu
t0 exercise ressonable diligence in the sontrel
of suoh ochild"™ without presoribing further that
such fajlure or omission was "knowingly", does
not make the statute void., This proscnts merely
a mattar of construetion as to the real inten-
tion of the Legisleture as to what would consti-
tute the offense, and goes 1o the merite rather
than the constitutionality of the Bill.

Yours very trmily,
ATTORNEY GENERAL OF 131&5
- By (Signed} Ocie Speer
Assistant
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